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Introduction 
 

The Workers’ Compensation Law is designed to provide medical treatment and wage 
replacement for workers who are injured as a result of their employment. Initially, the 
statute contemplated only those injuries which arose as the result of discreet accidents; 
an event that occurred at a particular moment in time and which could be identified with 
specificity. However, by 1920, the legislature amended and expanded the law to include 
occupational diseases.  
 
Initially, occupational diseases were identified with specificity. WCL §3, which defines 
occupational diseases, consists of two columns. Column One provides a list of 
compensable Occupational Diseases. Column Two is a corresponding list of Processes. 
If a disease listed in Column One is contracted by someone who is engaged in the work 
described in the corresponding item in Column Two, there is a presumption created that 
the disease is related to the employment. For example, if someone contracts anthrax 
(Column One) and handles “wool, hair, bristles, hides or skins” (Column Two), then their 
condition is deemed an occupational disease. Subsequently, the legislature dramatically 
broadened the concept of occupational disease claims by adding ¶30 which allows for 
“any and all occupational diseases” if contracted in “any and all employments 
enumerated” in WCL §3(1)1. This expanded occupational diseases to potentially include 
any disease contracted in virtually any employment.  
 
Relevant Statutory Provisions 
 

There are three distinct sections of the Workers’ Compensation Law which address 
occupational diseases.  
 
WCL §2(15) - “Occupational disease means a disease resulting from the nature of 
employment and contracted therein.”  
 
WCL §3(2) -  Occupational diseases. Compensation shall be payable for disabilities 
sustained or death incurred by an employee resulting from the following occupational 
diseases: 

COLUMN ONE  COLUMN TWO  
Description of Diseases  Description of Process  
1. Anthrax.  1. Handling of wool, hair, bristles, hides or skins.  
2. Lead poisoning or its sequelae.  2. Any process involving the use of or direct contact with lead or its 

preparations or compounds.  

                                                 
1 WCL  §3(1) itemizes hundreds of employments covered under the Workers’ Compensation Law 
including (with certain exceptions  “all other employments.”  



3. Zinc poisoning or its sequelae.  3. Any process involving the use of or direct contact with zinc or its 
preparations or compounds or alloys.  

4. Mercury poisoning or its sequelae.  4. Any process involving the use of or direct contact with mercury or its 
preparations or compounds.  

5. Phosphorus poisoning or its sequelae.  5. Any process involving the use or direct contact with phosphorous 
[phosphorus]* or its preparations or compounds.  

6. Arsenic poisoning or its sequelae.  6. Any process involving the use of or direct contact with arsenic or its 
preparations or compounds.  

7. Poisoning by wood alcohol.  7. Any process involving the use of wood alcohol or any preparation 
containing wood alcohol.  

8. Poisoning by benzol or nitro-, hydro-, hydroxy- and amido-
derivatives of benzene (dinitro-benzol, anilin, and others), or its 
sequelae.  

8. Any process involving the use of or direct contact with benzol or nitro-, 
hydro-, hydroxy-, or amido-derivatives of benzene or its preparations or 
compounds.  

9. Poisoning by carbon bisulphide or its sequelae, or any sulphide.  9. Any process involving the use of or direct contact with carbon bisulphide 
or its preparations or compounds, or any sulphide.  

10. Poisoning by nitrous fumes or its sequelae.  10. Any process in which nitrous fumes are evolved.  
11. Poisoning by nickel carbonyl or its sequelae.  11. Any process in which nickel carbonyl is evolved.  
12. Dope poisoning (poisoning by tetrachlor-methane or any 
substance used as or in conjunction with a solvent for acetate of 
cellulose or nitro cellulose, [)]* or its sequelae.  

12. Any process involving the use of or direct contact with any substance 
used as or in conjunction with a solvent for acetate of cellulose or nitro 
cellulose.  

13. Poisoning by formaldehyde and its preparations.  13. Any process involving the use of or direct contact with formaldehyde and 
its preparations.  

14. Chrome ulceration or its sequelae or chrome poisoning.  14. Any process involving the use of or direct contact with chromic acid or 
by-chromate of ammonium, potassium or sodium, or their preparations.  

15. Epitheliomatous cancer or ulceration of the skin or of the corneal 
surface of the eye, due to tar, pitch, bitumen, mineral oil, or paraffin, or 
any compound, product or residue of any of these substances.  

15. Handling or use of tar, pitch, bitumen, mineral oil, or paraffin or any 
compound, product or residue of any of these substances.  

16. Glanders.  16. Care or handling of any equine animal or the carcass of any such 
animal.  

17. Compressed air illness or its sequelae.  17. Any process carried on in compressed air.  
18. Miners’ diseases, including only cellulitis, bursitis, ankylostomiasis, 
tenosynovitis and nystagmus.  

18. Any process involving mining.  

19. Cataract in glassworkers.  19. Processes in the manufacture of glass involving exposure to the glare of 
molten glass.  

20. Radium poisoning or disability due to radio-active properties of 
substances or to Roentgen rays (X-rays) or exposure to ionizing 
radiation.  

20. Any process involving the use of or direct contact with radium or radio-
active substance or the use of or direct exposure to Roentgen rays (X-rays) 
or ionizing radiation.  

21. Methyl chloride poisoning.  21. Any process involving the use of or direct contact with methyl chloride or 
its preparations or compounds.  

22. Carbon monoxide poisoning.  22. Any process involving direct exposure to carbon monoxide in buildings, 
sheds or enclosed places.  

23. Poisoning by sulphuric, hydro-chloric or hydro-fluoric acid.  23. Any process involving the use of or direct contact with sulphuric, 
hydrochloric or hydrofluoric acids or their fumes.  

24. Respiratory, gastro-intestinal or physiological nerve and eye 
disorders due to contact with petroleum products and their fumes.  

24. Any process involving the use of or direct contact with petroleum or 
petroleum products and their fumes.  

25. Disability arising from blisters or abrasions.  25. Any process involving continuous friction, rubbing or vibration causing 
blisters or abrasions.  

26. Disability arising from bursitis or synovitis.  26. Any process involving continuous rubbing, pressure or vibration of the 
parts affected.  

27. Dermatitis (venenata).  27. Any process involving the use of or direct contact with acids, alkalies, 
acids or oil, or with brick, cement, lime, concrete or mortar capable of causing 
dermatitis (venenata).  

28. Byssinosis.  28. Any process involving exposure to raw cotton.  



29. Silicosis or other dust diseases.  29. Any process involving exposure to silica or other harmful dust.  
30. Any and all occupational diseases.  30. Any and all employments enumerated in subdivision one of section 

three of this chapter.  
______    
* The bracketed language has been inserted by Publisher.    

 
 WCL §37 - §48 – These sections address the details of liability and responsibility in cases of 

occupational diseases, i.e. the obligation to pay workers’ compensation benefits (WCL §39), 
determining the date of disablement (WCL §42), apportioning liability among several 
employers (WCL §44 & §44-a), the requirement of timely notice (WCL §45) and the 
presumption of causal relationship (WCL §47).   

     
Definition of Occupational Disease  

An occupational disease is one which is “due to the nature of the employment and contracted 
therein . . . and by nature is meant . . . conditions to which all employees of a class are subject 
and which produce the disease as a natural incident of a particular occupation and attach to that 
occupation a hazard which distinguishes it from the usual run of occupations and is in excess of 
the hazard attending employment in general. Thus compensation is restricted to disease 
resulting from the ordinary and generally recognized risks incident to a particular employment, 
and usually from working therein over a somewhat extended period. Such disease is not the 
equivalent of a disease resulting from the general risks and hazards common to every individual 
regardless of the employment in which he is engaged.” 2 It is a hazard of the workers’ 
employment not a disease that she happens to contract while working.  

There are two primary categories of injuries which tend to be brought as occupational disease 
claims. One type is exposure claims and the other is repetitive activity claims. 

Exposure claims can be divided into two distinct groups. The first, involves exposure to a 
substance for a prolonged period of time and, critically, the exposure itself must be an inherent 
feature of the claimant’s employment. For example, exposure to asbestos is an inherent risk of 
a steamfitter’s job. He or she is required to repair pipe systems which are often insulated with 
asbestos. Since asbestos exposure is an intrinsic risk of this employment, a claim for asbestosis 
properly falls within the definition of an occupational disease. Contrast this with an office worker 
who works in a building where renovations are being done and she is exposed to asbestos. 
Subsequently, she is diagnosed with asbestosis. This would not qualify as an occupational 
disease since, unlike a steamfitter, asbestos exposure is not an inherent aspect of their job 
function.  

Similarly, a staph infection might be considered an occupational disease for a hospital nurse 
who is in constant contact with bacteria while it would not be an occupational disease for an 
accountant who sits in his office all day. While it is intrinsic to the very nature of the nurse’s job 
to be exposed to high levels of bacteria and infection, such exposure is not a risk of the 

                                                 
2 Goldberg v. 954 Marcy Corp., 276 N.Y. 313, 318 (1938) 



accountant’s employment. Therefore, for the accountant, as a matter of law, it cannot be 
considered an occupational disease.  

The other type of “exposure” claim which is often proffered is a flawed claim for an “occupational 
exposure.” This is where the condition being claimed relates to the specific environment of the 
workplace rather than the work itself. For example, where the claimant alleged that exposure to 
cigarette smoke exacerbated a pre-existing injury to her eye, the Court found this could not be 
considered an occupational disease stating that an “ [a]n ‘occupational disease’ derives from the 
very nature of the employment, not a specific condition peculiar to the employee’s place of 
work.”3  

Similarly, there are two types of claims made relating to repetitive activity. One relates to 
repetitive activity which is inherent in the very nature of the employment. For example, someone 
on an assembly line twisting widgets as they go by every 30 seconds. If that person alleges that 
she developed carpal tunnel syndrome (in the widget twisting hand) as the result of a repetitive 
twisting motion for 25 years, and had medical evidence to support her claim, that would be 
considered a compensable occupational disease claim. The repetitive twisting motion would not 
be an environmental aspect of her job, it would be the core purpose of her job and carpal tunnel 
syndrome would be a risk to which all other widget twisters would similarly be exposed. Contrast 
this with the claim of a word processor who alleges that she developed an occupational injury to 
her neck, back and shoulder due to the type of chair she used and the physical layout of her 
work area. The Court rejected this type of ergonomic claim as an occupational disease, stating 
that the claimant’s problem related to a “specific condition peculiar to the claimant’s place of 
work” rather than “the very nature of the employment.”4  

  Moreover, for a claim to qualify as an occupational disease, it must involve a condition to 
which all employees of a class are subject and which produce the disease as a natural incident 
of  a particular occupation and is in excess of the hazard attending employment in general.5 For 
example, the claim of an attorney who alleges an occupational disability involving his back as a 
result of 25 years of carrying files and walking to court would fail because attorneys as a class 
are not more prone to develop back problems than the general population. Furthermore, there is 
nothing inherent in the work of an attorney that causes back injury. Where the injury alleged is 
due to nothing more than the “ordinary wear and tear of life” it cannot qualify as an occupational 
disease.6  

Date of Disablement 

A date of disablement is a condition precedent to the establishment of an occupational disease 
claim. In other words, no occupational disability claim has been established where no date of 
disablement has been determined. This is because without finding a date of disablement, it is 
impossible to determine whether notice was timely or the claim is barred by the Statute of 
Limitations. The Board has broad latitude in determining a date of disablement. Specifically, 

                                                 
3 Mack v. County of Rockland, 71 N.Y.2d 1008, 530 N.Y.S 2d 98 (1988) 
4 Bryant v. City of New York, 252 AD2d 777 (3rd Dept., 1998) 
5 Paider v. Park East Movers, 19 N.Y.2d 373, 280 N.Y.S. 2nd 140 (1985) 
6 Detenbeck v. General Motors Corp., 309 N.Y.558 (1956) 



WCL §42 states “For the purposes of this article the date of disablement shall be such date as 
the board may determine on the hearing of the claim.” Accordingly, almost any date selected by 
the Board is virtually unchallengeable so long as there is any evidence to substantiate the date 
selected. It can be the date the claimant was diagnosed, the date the claimant was advised it 
was work related, the date the claimant began losing time from work due to the disease or the 
date the claimant stopped working due to the disease.  

The date of disablement is the point in time when the clock starts ticking and from which the 
timeliness of the claim is measured for the purpose of both notice (WCL §42) and the statute of 
limitations. (WCL §28) The flexibility afforded the Board in this area almost always allows for a 
date of disablement determination which will insure that the claim is not time barred.  

Notice Requirements 

Notice is governed by WCL §45 and states that the notice is timely if “given to the employer 
within two years after the disablement or after the claimant knew or should have known that the 
disease is due to the nature of the employment, whichever is the later date.” Here again, the 
Board has such broad latitude in determining when the claimant “knew or should have known” 
that the date can easily be manipulated to find an otherwise late filed claim to be timely.  

Statute of Limitations 

The section dictating timely claim filing is WCL §28, and it applies with equal effect to 
occupational disease claims and accident claims. Specifically, the statute states: 

“The right to claim compensation under this chapter shall be barred . . .  unless within two years 
after the accident . . . a claim for compensation shall be filed with the chairman . . . Tthe right of 
an employee to claim compensation under this chapter for disablement caused by any 
occupational disease . . . shall not be barred by the failure of the employee to file a claim within 
such period of two years, provided such claim shall be filed after such period of two years and 
within two years after disablement and after the claimant knew or should have known that the 
disease is or was due to the nature of the employment.” 

Yet again, the issue of timely claim filing is totally dependent on the determination of a date of 
disablement. And, as with the notice requirement, it is almost impossible to effectively use this 
successfully as a defense due to the Board’s broad discretion to determine a date of 
disablement.  

Practice Points 

- Carefully review and analyze claims for an occupational disease to confirm that the facts 
as reported actually qualify as an occupational disease  
 

- Identify the various possible dates of disablement. Would any of them bar the claim?  
 



- A claim that fails as an occupational disease may nonetheless be established as an 
accident. Analyze the claim from both angles and develop the record to support your 
theory of the case.  


